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additional emission points. In the final rule, EPA recognized the ecoriomic value of emissions
control measures for oil and gas equipment that lead to the recovery of hydrocarbon products,
including methane, “that can be used on-site as fuel or reprocessed within the production process
for sale.” 77 Fed. Reg. at 49,534/1. Indeed, EPA found that the rule “will result in net annual
costs savings of about $11 million (in 2008 dollars).” Id. By ending the waste of methane at
sources of emissions not covered by the standards for VOCs, standards of performance that
address methane emissions directly likely would add to the economic benefits of the rule. For
instance, although compressors located at a wellhead or in the transmission, storage, and
distribution segment are not covered under the rule, 77 Fed. Reg. at 49,492/2, EPA has
determined that the payback period for compressor maintenance activities that reduce methane
emissions is a mere 1 to 3 months. See EPA, “Reducing Methane Emissions from Compressor
Rod Packing Systems” (Oct. 2006) at 1 (indicating payback periods from 1 to 3 months for
compressor maintenance activities that reduce methane emissions). In addition, through EPA’s
voluntary Natural Gas Star Program, EPA has worked with oil and gas companies to identify
more than 100 cost-effective technologies and practices to reduce methane emissions from
sources of emissions not covered by the rule. See
http://www.epa.gov/gasstar/tools/recommended.html.

Section 111(d) of the Clean Air Act also requires EPA to address methane emissions
from existing sources, as well as from new and modified facilities. 42 U.S.C. § 7411(d)(1)(A).
The Act requires EPA to establish procedures under which each state submits to the agency a
plan to adopt, implement, and enforce standards of performance for existing sources for certain
pollutants, and to promulgate standards of performance under such plans. /d. §7411(d). The
existing source requirements apply to those pollutants, such as methane, that have not been
identified as criteria pollutants or hazardous air pollutants, but that are regulated under the new
source performance standards for a category of sources. Id. .§ 7411(d)(1). Thus, the Act creates
a direct connection between the new source standards and those to be developed for existing
sources.

EPA’s regulations require the agency to publish “emissions guidelines” “which. reflect[]
the degree of emission reduction achievable through the application of the best system of .
emission reduction which (taking into account the cost of such reduction) the Administrator has
determined has been adequately demonstrated for designated facilities.” 40 C.F.R. §§ 60.21(e),
60.22(a, b). These guidelines are implemented by state agencies who develop and submit to
EPA plans to curb emissions of designated pollutants from existing sources. Id § 60.23(a); 42
U.S.C. § 7411(d)(1). EPA has issued emission guidelines at the same time as new source
standards for a listed category. See 62 Fed. Reg. 48,348 (Sept. 15, 1997) (standards of
performance and emissions guidelines for hospital/medical/infectious waste incinerators); 61
Fed. Reg. 9905 (Mar. 12, 1996) (same for municipal solid waste landfills); 60 Fed. Reg. 65,387
(Dec. 19, 1995) (same for municipal waste combustors).

In sum, EPA has failed to review and update as necessary the existing oil and gas
standards. EPA’s.continuing failure to make a final appropriateness determination during its 8-
year review and to make the necessary revisions is contrary to section 11 1(b)(1)%(B) of the Clean
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Air Act. See 42 U.S.C. § 7411(b)(1)(B). EPA’s failure to make an appropriateness
determination also has prevented EPA from fulfilling its duty to publish emissions guidelines
covering methane emissions from existing facilities in the oil and gas sector. EPA’s continuing
failure to publish these guidelines is contrary to section111(d) of the Clean Air Act and the
regulations implementing that section. See 42 U.S.C. § 7411(d); 40 C.F.R. § 60:22(a). The State
of Oregon therefore is providing notice that, as of 60 days from the date of thislétter, it intends
to sue you, as EPA Acting Administrator, and EPA for EPA s fallure to take lhesc non-
discretionary actions.
III. EPA Has Unreasonably Delayed Deéetermiting Whether Standards ef Performance
for Oil and Gas Operatmns Are Appropriate and if so, EStabhshmg Such
Standards and Related Emlssmns Gmdehnes

As set forth above, section 111(b)(1 )(B) of the Ciean Air Act imposes‘d non-dlscretlonary
duty on EPA to review and, if appropriate, revise the NSPS for each category of sources, and
section 111(d) and 40 C.F.R. § 60.22(a) impose a non:discretionary duty 1o’ establish emissions
guidelines covering existing sources. Even if those pfovisions‘can bé read to contain any
ambiguity as to the deadline for these mandatory duties, EPA has unreasonably delayed taking
action on methane emissions from the 011 aﬁd gas sector ;

. i b - o .

EPA has long known the mgmﬁcahce of the oil and gas sector’s contribution to methane
emissions and the availability and cost-effectiveness of measures'for reducing those emissions.
EPA’s knowledge that oil and gas operations are one of the nation's largest ethane sources
dates to at least 1997, as the agency has pubhshed annual sector-by-sector inventories of U.S.
greenhouse gas emissions since 1997, covéring emissions since 1990. See
http://www.epa.gov/ chmatechangefemlsswns! usgginv_archive.html (providing links to each
annual GHG emissions inventory).” Similarly, EPA has long Had ‘ample data on measures for -
controlling methane emissions. For example, in 2008, EPA explained that because of its
experience implementing the agency’s Natural Gas Star Program, a voluntary public-private
partnership with the oil and gas industry initiated in 1993, “many of [the] technologies and
management practices” available to control methane emissions from the sector “have been well
documented (including information on cost, benefits and reduction potential) and implemented in
oil and gas systems throughout the U.S.” EPA, Office of Air and Radidfion, Technical Support
Document for the Advanced Notice of Proposed Rulemaking for Greenhouse Gases; Stationary
Sources, Section VII at 30 (June 2008) "

EPA has been actively engaged in rulemaking to revise the oil and gas sector standards of
performance at least since April 2010, when the agency began sending requests to visit regulated
facilities to gather information. See, e.g., Letter from K.C. Hustvedt, EPA, to Tom Monahan,
ExxonMobil Production Co. (Apr. 30, 2010) Docket No. EPA-HQ-OAR-2010-0505-0053. In
response to the 2009 litigation referenced above, EPA proposed revisions to the standards of
performance for oil and gas operations in August 2011. 76 Fed. Reg. at 52,738. However,
instead of drawing on the successes of the Natural Gas Star Program to propose a course of
action, or' even soliciting comment on the issue, the agency chose to ignore the problem. The
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proposal stated only that *“[a]lthough this proposed rule does not include standards for regulating
[methane emissions], we continue to assess these significant emissions and evaluate appropriate
actions for addressing these concemns:” Id. at 52,756/2. Multiple parties filed comments in
November 2011 objecting to the failure to propose methane standards for this source category.
Commenters argued that EPA had abundant evidence that uncontrolled methane emissions from
oil and gas operations significantly contribute to atmospheric greenhouse gas pollution, that
control measures are available and cost-effective, and that methane standards therefore are
appropriate and legally required. See; e.g., Comments of Sierra Club et al. at 74-80 (Nov. 30,
2011) Docket No. EPA-HQ-OAR-2010-0505-4240.
PU A i T

Notwithstanding these comments and the detailed information EPA already had in its
possession, the agency has failed to make any appropriateness determination regarding the oil
and gas sector’s methane emissions, or to propose or promulgate performance standards to meet
its obligations under section 111(b)(1)(B) of the Act with regard to the oil and gas sector’s
methane emissions. EPA’s failure to complete the rulemaking required under section
111(b)(1)(B) to address methane emissions. from new and modified oil and gas operations has
also resulted in an'unreasonable delay in establishing emissions guidelines for controlling
methane emissions from existing oil and gas sector sources. EPA’s unreasonable delay in
issuing these guidelines in turn delays both the date by which states must submit plans for the
control of methane from existing oil and gas operations, 40 C.F.R. § 60.23(a). and the date by
which existing sources must comply with approved pollution control standards, see id. §
60.24(c). Therefore, the State of Oregon also is providing 180-day notice that it intends to sue
you as, EPA Acting Administrator, and EPA for EPA’s unreasonably delaying final agency
action to determine whether standards for methane emissions from oil and gas operations are
appropriate, to make the necessary revisions to 40 C.F.R. Part 60, and to issue emissions
guidelines for methane emissions from existing oil and gas operations.

IV. Conclusion

EPA’s acknowledgement that oil and gas operations account for a large share of methane
emissions points to the urgent need to reduce these emissions. The agency’s long experience
with control strategies that recover methane emissions from oil and gas operations for productive
uses confirms that there are cost-effective measures for this source category that would provide
an appropriate basis for establishing a standard of performance for methane emissions. But
EPA’s failure to make progress in deciding whether standards are appropriate demonstrates that
litigation may be needed to prompt the required agency action. Accordingly, the State of Oregon
submits this notice of intent to sue for EPA’s failure to complete the review of the standards of
performance for oil and gas operations as mandated by section 111(b)(1)(B) of the Clean Air Act
and for the agency’s unreasonable delay in the completion of that action. The State of Oregon
also submits this notice of intent to sue for EPA’s failure to complete the emissions guidelines
for existing sources required by section 111(d) of the Clean Air Act and EPA’s regulations at 40
C.F.R. § 60.22(a) and for EPA’s unreasonable delay in the completion of that action.
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The State of Oregon is willing to explore any effective means of resolving this matter
without the need for litigation. However, if you do not respond within the applicable time
periods provided in section 304 of the Act, it intends to file its complaint in United States District
Court.

Sincerely,
FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
Attorney General

By P M
PAUL Al GAW
Assistant Attorney-in= ge, Natural

Resources Section
Oregon Department of Jusnce
1515 SW Fifth Ave., Suite 410
- Portland, OR 97201
» (971)673-1943

PG1:jrs/#4314981
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